IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBALI
ORIGINAL APPLICATIONS NO.549 & 649 OF 2015
e
ORIGINAL APPLICATION NO.549 OF 2015
DISTRICT : MUMBAI

Smt. Ranjana Sanjay Parashar, }
Age 57 years, Superintendent Nursing Services,
Office of the Directorate of Medical Education )
and Research, St. George Hospital Campus, )
Mumbai-1 R/o Matrons’ Residence, )
Cama Hospital Campus, Mumbai-1 )
Address for service of notice: )
Shri A.V. Bandiwadckar, Advocate, )
9, Ram Kripa, Lt. Dilip Gupte Marg, Mahim, )
Mumbai 400016 )

Applicant

Versus

1. The State of Maharashtra,
Through Additional Chief Secretary,
Medical Education & Drugs Department
G.R. Hospital, New Building, L.T. Marg,
Mumbai-1

. W
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2.  The Director of Medical Education and
Research, Government Dental College

and Hospital Building, 4t floor,

St. George Hospital Campus, Mumbai-1

3. Smt. Kardak (Chatase), )
Matron, Class II, Grade III, )
By way of Additional Charge )
Now posted as Superintendent Nursing )
Services in place of the applicant in the )

office of the Respondent No.2 )..Respondents
WITH

ORIGINAL APPLICATION NO.649 OF 2015
DISTRICT : MUMBAI

Smt. Ranjana Sanjay Parashar, )
Age 57 years, Superintendent Nursing Services,
Office of the Directorate of Medical Education )
and Research, St. George Hospital Campus, )
Mumbai-1 R/o Matrons’ Residence, )
Cama Hospital Campus, Mumbai-1 )..Applicant

Versus
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The State of Maharashtra,

Through Additional Chief Secretary,
Medical Education & Drugs Department
G.R. Hospital, New Building, L.T. Marg,
Mumbai-1

— et e et e

The Director of Medical Education and

)
Research, Government Dental College )
and Hospital Building, 4t floor, )

)

St. George Hospital Campus, Mumbai-1

Smt. Shobha Jagdish Kardak (Chatase],
Matron, Class II, Grade IlI,

Now posted as Superintendent Nursing
Services by way of Additional Charge

in the office of the Director of Medical

[ . S N e e .

Education & Research,
St. George Hospital Campus, Mumbai-1 )
R/o Matrons’ Quarters, B.J.J. Hospital )

Campus, Mumbai-8 )

The State of Maharashtra, )
Through Principal Secretary, )
General Administration Department, )

)..Respondents

Mantralaya, Mumbai 400032

w%,\

"
_/ //

/
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Shri A.V. Bandiwadekar — Advocate for the Applicant
Shri D.B. Khaire — Special Counsel with
Shri A.J. Chougule — Presenting Officer for the Respondents

CORAM Rajiv Agarwal, Vice-Chairman
R.B. Malik, Member (J)

DATE : 24th February, 2016

PER ; R.B. Malik, Member (J)

JUDGMENT

1. The applicant even having initially not been
promoted in full compliance with an earlier order of the Bench
of the then Hon’ble Chairman in OA No.3 of 2010 (Mrs.
Ranjana Sanjay Parashar Versus The State of Maharashtra,
30.9.2011) to the post of Superintendent Nursing services came
to be reverted by the impugned order. She brought these two
OAs basically aimed at seeking relief which is obvious and,
therefore, these two OAs can be and are being disposed off by

this common judgment.

2. The applicant came to be appointed as Staff Nurse on
1.6.1981. She then made progress and came to be appointed
as Sister Tutor, Matron Class-II Grade-llI, Matron, Class-Ii

-
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Grade-II, Class-II Grade-I. She was actually promoted to the
post of Superintendent Nursing Services to be hercinafter
described as the said promotional post. But the whole thing
was not so simple as it were. The applicant brought OA
No.3/10 above referred to and the Bench of the then Hon’ble
Chairman vide the order dated 30.9.2011 made an order which
is of central importance and, therefore, needs to be fully

reproduced herein below:

“Heard Shri A.V. Bandiwadckar with Shri  B.A.
Bandiwadekar, the learned Advocates for the Applicant
and Shri N.K. Rajpurohit, the learned Presenting Officer
for the Respondents.

2. By the above Original Application the Applicant is
secking promotion to the post of Superintendent of
Nursing Services as the Applicant was already found fit
and eligible for being promoted by the D.P.C. twice in the
year 2009.

3.  Mr. Bandiwadekar, the learned Counsel appearing on
behalf of the Applicant pointed out that the D.P.C. found
the applicant to be fit and eligible to be promoted to the
post of Superintendent (Nursing} Services at its meeting
held on 16.10.2009 and 27.10.2009. Mr. Bandiwadekar,
the learned Counsel for the Applicant pointed out that the

T\ .

e
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Respondent No.2, who was already holding the post of
Superintendent, Nursing Services was reverted back on
the ground that the Respondent No.2 had failed to
produce Caste Validity Certificate within the time
prescribed. However, subsequently, as the Respondent
No.2 produced the Caste Validity Certificate, she was
again brought back to the post of Superintendent, Nursing
Services. Mr. Bandiwadekar, the learned Counsel pointed
out that Respondent No.2 had recently retired from
government service on 30.06.2011 and the said post of
Superintendent, Nursing Services is lying vacant. Hence
he prayed that the Applicant should be promoted to the
sajd post of Superintendent, Nursing Services as per the

recommendation of the D.P.C.

4. Shri N.K. Rajpurohit, the learned Presenting Officer
appearing on behalf of the Respondents sought to contend
that the Applicant though was found eligible by D.P.C. on
16.10.2009 and 27.10.2009 the Respondents are not
bound to accept the same. Mr. Rajpurohit, however,
stated that the Respondent No.2 had retired from the post

of Superintendent, Nursing Services on 30.06.2011.

5. After hearing Shri A.V. Bandiwadekar, the learned
Counsel for the Applicant and Shri N.K. Rajpurohit, the

learned Presenting Officer for the Respondents, we find
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that the Applicant was already found fit and eligible by the
D.P.C. at its meeting held on 16.10.2009 and 27.10.2009.

6. Having regard to the aforesaid facts and
circumstances, the said post of Superintendent, Nursing
Services is still lying vacant, we direct the Respondents to
consider the case of the Applicant for promotion to the
post of Superintendent, Nursing Services within a period
of two months from today and pass an appropriate order.
Original Application stands disposed of accordingly,

however, with no order as to costs.

Sd/- Sd/-
(A.P. Sinha) (Dr. S. Radhakrishnan, J.)
Member (A) Chairman”
3. The order entirely reproduced is quite clearly capable

of being comprehended. It was not challenged. It has become
final and binding on all including us in this Bench of equivalent
jurisdiction. We shall be presently pointing out that for the
reasons which are really incomprehensible, in the first place
the respondents have with impunity defied the said order by
not complying therewith within the time prescribed without
showing the courtesy to at least try and seek extension of time
from this Tribunal by way of a Miscellaneous Application.
Further the respondents apparently saw something in that

order of this Tribunal which was not there and in the process
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the respondents practically rewrote the order. It must be very
clearly understood that as far as this particular OA is
concerned the earlier order was made after hearing both the
sides and unless it was challenged, which it was not, and got
upturned all concerned were bound thereby. No reasons have
been mentioned by the respondents as to why they could not

implement the order phrased in a simple language.

4. Now in the above background even we do not have to
do anything more than noting the salient features of that
particular order. It would appear from that order that the
earlier incumbent retired on 30.6.2011 and the said
promotional post was rendered vacant. The applicant had
already been found fit and eligible by the DPC at its meetings
dated 16.10.2009 and 27.10.2009 and then directions were
given to the respondents to consider the case of the applicant
for promotion to the said promotional post within a period of 2
months from 30.9.2011 and to pass appropriate order. In our
view the whole thing was so simple as that and at least in this
particular matter the order made by this Tribunal would have
to be understood in the backdrop of the DPC having found the
applicant fit for promotion which is what was mentioned in the

order of the Tribunal itself.

5. Now in the above background we find from Exhibit C
page 33 of the paper book that the applicant came to be given
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additional charge in addition to her own charge on 12.7.2011
which of course was before the above order of the Tribunal.
This order was apparently recalled by the order dated
29.6.2015 which is at Exhibit A page 14 of the paper book and
thereby the respondent no.3 to OA No.549 of 2015 was given
that additional charge and in that OA No.549 of 2015 the
applicant sought the relief of quashing and setting aside of that

impugned order.

0. Proceeding further we find that vide Exhibit C page
36 dated 18.1.2014 which was much after the date on which as
per the order of the Hon’ble Chairman the promotion should
have been given, the applicant was actually promoted. The said
order in its opening paragraph refers to OA No.3/10 and then

the unnumbered second para reads as follows:

« fquriia ueiee A erfdrfreT, e wan, av-q a1
USTaRIe UGIAIRITGS] 4l ¥oIHi Aoid YRR A1 9T
BRASS arg. S IS Wor YRR, AR (@72,
Sofl_q), YT FERTS Sbaar AR Ar=d=gr s
RTE ATCRCT WaHUTd STRIere, (3O Uan) a9-9 a7 4gTax
YIS ST T AT AICIMER HGRI ad 3r8.”

H W)/ |
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7. By the order Exhibit E dated 21.1.2014 it was noted
that in view of that promotion the additional charge given to her
on 12.7.2011 came to an end ipso facto. Then there is an
order from Dean, Sassoon Hospital, Pune which also indicates

that the promotion to the applicant was subject to MPSC

approval but it was temporary (ATCYRT FIRUTT el QU

ST Mg } and it was thereafter that in a series of orders

thereafter the burden of the song of the respondents was that
the promotion given to the applicant was temporary and all this
was despite the clear orders made by the Hon’ble Chairman of

this Tribunal in OA No.3/2010.

8. A perusal of the affidavit in reply filed by one Shri
Shankar Dattatraya Dhage, Under Secretary in the office of
Medical Education and Drugs Department with repetitions
galore would show that there was an assertion of right of the
respondents to give the promotion implying probably that they
may not to give it also. Further according to the respondents
the said promotional post is to be filled up either by promotion
or by nomination. This time they decided to fill it up with a
direct nominee rather than a promotee. In that behalf they
sought to rely upon a GR from Medical Education and Drugs

Department of 9.3.1997.

9. To complete the discussion however it needs to be

noted that there is an office note Exhibit R-1 page 64-65 of the

ST

T
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paper book. Reading §’ and n’ thereof it would appear that the
case of the applicant for promotion in view of the order in OA
No0.3/2010 was placed before the DPC. ‘n’ needs to be

reproduced:

« T gpeoll AT, TIRIERU UIRd hekedT Q3 UTed =
PRI JTH ARG ERTS YOI ST RN FiAl

SATYRET ¥TUT SHATHST AHTR2AER U5 SHETR
U BISUTdd] IR STANTYT Al T NIgT 2
fyotar, f.q¢/09/209% =T o STfAifaresT, T Far a9
T IGTAR URIEI QUATd Teiedl 3.

10. The contents of the office note that the promotion to
be given was temporary and the regular appointment should
have been given to the direct appointee was not there in the
order of the Hon’ble Chairman. The same fact has been
repeated in para 5 of the office note. Later on a copy of the
minutes of the DPC dated 30.4.2013 came to be tendered which
ultimately mentioned in the last para of page 2 (unnumbered)
as follows: .

T

"
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“PeT IS & PP U8 INTedTIes IOt a7 9 #{ivil 9
Yl Yeredl WSIREER O HaieER AHAdl TRRR
(1.S.3) 9 ST HHGTR S S, SRRIfaHT a1 2
foff q BT UH SUGAR ARG A . 94.90.3008 Il
gesedr faurii TRl doelgaR Al aRIRR Jral
SRIRre1, YW |AT O 9 FT UGTER G rAdIarEd faaR 7
SRR Y G5 3791 . 3/2090 SIS A, AGR oI
fa. 30.08.2099 IISfl FAEOR SE). HaR FAEUiAL e
TS AT 2l qRIER I3 3. 94.0%.2099 1ol 3T
furia yeied) wfid=ar do@id arEar JurdedTd ST
e dRrE rfdrfdreT, W War a9 & 9§ R
INTCUNS AT aeamed  REAfeURE  wueE
30.0.2099 UIGA &I AZ=ITT USIA! SUYTdad STox dl
HTIATEl BT, 319 33 e} amed. Nl YRR 841
3zt 3T T AT aei-2 Aol 9 AT IgTaNIS I Y
auiYer orferd SrIeaT il AW AT 9 9 IT UGTAR
TR eIt Svardl RIeRe | doft arme.”

-«
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11. Now, it was in the above background that it was
found fit by the respondents by an order of 29.7.2015 Exhibit A
page 22 in OA No.649 of 2015 to cancel the promotion given to
the applicant and to revert her to the original post which she
had been promoted from. That order is impugned in OA No.649
of 2015.

12. Having discussed the facts in extenso we do not
think any detailed discussion is really necessary. It is very
clear that the course of action to be adopted in case of the
applicant was and had to be fully governed by the unchallenged
order of the Hon’ble Chairman in OA No.3/2010. There was
awareness to this aspect of the matter in the DPC meeting and
even the earlier orders that came to be issued. It is no doubt
true that on principles the Government may have got powers to
decide the source which the appointment should be made from
viz. promotion or nomination. There is no law or rule as such
that makes it imperative to the Government to necessarily
adopt some kind of a rotation as it were in the context of the
priority to be given either to the promotees or to the nominees.
It was in support of this principle that our attention was invited
by Mr. Khaire to NILANGSHU BHUSAN BASU VERSUS DEB K.
SINHA AND OTHERS (2001) 8 SCC 119. There an argument

was advanced that if a post had to be filled up from either of

the two sources then one source (promotion) should take
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precedence over the other. That argument was not accepted.
This judgment of the Hon’ble Supreme Court was followed by
this Tribunal in OA No.544 of 2009 (Shri Suhas Ramchandra

Bagde & Anr. Versus The State of Maharashtra & Ors.,

18.4.2011). As already mentioned above the Government’s

power and rights etc cannot be disputed. However, in the
present facts there was an order of this Tribunal which became
final conclusive and binding on all including this Tribunal itself
and, therefore, there was no other go but to give effect thereto,
implement it as it were and that ought to have been done
without any let and hindrance. It is not possible for us to
comprehend as to why and from where support could be had to
act to the contrary despite there being a clear mandate in OA

No.3/2010.

13. Shri A.V. Bandiwadekar, the learned Advocate for the
Applicant and Shri D.B. Khaire, the learned Special Counsel for
the Respondents advanced their submissions consistently with
the brief that they held. In effect we have considered the same.
We make it clear that ultimately whatever has to be done
including MPSC’s approval, if any, has got to be as ordained by
the Hon’ble Chairman in OA No.3/2010. The respondents do
not have any capacity or power to do anything that would dilute
the authority of that particular order. There is no source
higher than the said order of this Tribunal which has been

commended before us. That being the state of affairs there is

N \\ /—\
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no other go but to quash and set aside the impugned orders
although as far as the OA No0.549/15 is concerned once the
applicant gets regular promotion for all practical purposes that
OA will get concluded with OA No.649/15. The private
respondent in OA No.549/15 was duly served but she did not

appear before us.

14. For the foregoing the orders herein impugned are
quashed and set aside. The respondents are directed to restore
the promotional post to the applicant strictly in accordance
with the order in OA No0.3/2010 above referred to and then to
treat her as Superintendent Nursing Services Class | on regular
basis as hereinabove directed. The applicant would be entitled
to continuity of service to the post of Superintendent Nursing
Services as a consequence to the main direction and all other
service benefits except the difference in emoluments. The
compliance be made within six weeks from today i.e. 24.2.2016
(by 7.4.2016). OA No.649 of 2015 is allowed to this extent and
OA No0.549 of 2015 gets concluded therewith. No order as to

costs.
- NN AN
Sd/- Sd/-
(R.B. Malik) (Rajiv Agdtwal)
Member (J) Vice-Chairman
24.2.2016 24.2.2016

Dictation taken by: S.G. Jawalkar.

FAWJAWALKAR\Judgements 201642 February 2016\0A.549 & 649.15.J.2.2016-RSParashar-Promation.doc
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